










Honorabl e James R. Amos , M. D. 

" (b ) In the case of nonalcoholi c beverages 
l-:hioh are label ed, branded or tagged so as 
to plainly i ndicate the] are compounds 
imitations or blends, nnd the word •compound,• 
' fmitat ion,• or ' blends,' as t he ease nay be, 
is plainly stated on tho cont ainer in which it 
is offered for sale ; provided, t hat t he term 
' blend,' as used herein, shall be construed 
to mean a mixt ure of like substances, not 
excluding harmless eol orine or f lavoring 
i ngredients not prohibited by secti ons 196. 125 to 
196. 14.5, and used for the purpose of coloring 

.or flavoring only. " 

A federal statute (21 u.s.c.A. 10, now repealed), in almost 
identical l anguage , provided t hat food (which , by Section 7 , was 
const rued to include soft drinks) was to be deemed n1sbranded, 
is as 

"Second. If it be label ed or branded so os to 
deceive or mislead the purchaser. • • • 

* ·'(. ;: ;r * 
"Fourth. If the package containing it or its 
l abel shall bear any design, 
device regarding t he in&redients or the sub
stances contained t here i n , 
desi3n, or device ahall bo false or misl eading 
in any particular. An article of food which 
does not contain any added poisonous or deleter• 
ious i nerodients shall not be deemed t o be 

or misbranded in the followinc cases: 

"Second. In t he ease of articles l abeled, branded 
or tagged so as to pl ainly indicate that they are 
compounds, imitations , or blends , and the word 
' compound,• 'imitation,• or ' blend, ' as the case 
may be, is plainly stated on the package in which 
it is offered for sal e . term blend aa used 
herein shall be construed to mean a mixt ure of 
l i ke substances , not excluding col oring 
or f lavoring ingredients used for the purpose of 
coloring and flavoring only * * *• (June 30, 1906 
c . 3915 , See. 8, 34 Stat . 771; Aug . 23 , 1912, c . 
352, 37 Stat . 416; Mar . 3, e . 117, 3'7 Stat . 
732; Jul y 24., 1919, c . 26 , 41 Stat . 271. ) 
(Repealed, June 25, 1938 c . 675, Sec . 902 (a ), 
52 Stat . 1059 , eff . Jan. 1, 1940. )" 
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The legislative intent underlying t he enactment of these 
statutes 1 ~Jhich are the same in substance 1 ~1as t o protect the 
consuming public from misrepresentation as to the ingredients or 
contents of a soft drink offered for sal e , by means of false or 
misl eading l abels and other means and devices of deception appearing 
on the container. Hebe Co . v . Shaw, 248 u.s. 297 1 39 s. Ct. 125, 
63 L . ed. 255; State v . Bockstruck , 38 s .w. 317, 322; StElte v . tfurphy, 
147 s .w. 520 , 521 . 

In 26 C. J . Sec . 18, p . 762 , it i s stated: 

"For the purpose of preventing fraud and 
imposi~ion upon the public , ~~atutes have been en
acted forbidding the manufacture or sale 
of any article of f ood which is an imi tation 
of , or is sold under the nmue of , another 
arti cl e, or which is branded or l abeled 
falsely , or in a manner naturally to misle.ad 
t he purchaser into a·belief that it is s~e
t h in.s lt Is not . ·;r ·.:· .;:. ~: " (Emphasis om .. a . ) 

The article need not be adulterated or deleterious to health 
t o come within such statutes , Peopl e v . Butl er , 134 App . Div . 151, 
118 NYS 849 . The deception souGht to be prevented may r oaul t from 
statements not literally false and statements liabl e to misl ead 
should be read favorably to the accomplish,nent of the purposes of 
t he stat ute ; Tayl or v . U. s. 80 red. 2d. 604. On the other hand, 
where words in every day use are f ound on the l abelof a food product 
they are to be given thelr ordinary and popul ar meaning, u.s. v. 
150 Cas es Fruit Pudding, 211 ~ed. 360, or the meaning ordinaril y 
conveyed by them to those to whom they are addressed, Hall v . u.s. 
267 Fed. 795; and so long as the words on the l abel are not likely 
to act ually mislead the purchaser, there i s no viol ation of the 
statute. In resard to the purpose of such s t a t utes the following 
l anguage from 26 C. J . "Food" Sec . 18, Page 762, is pert inent: 

"* * ~l-Tb.e object , however, is not to prevent the 
manufacture or sale of whol esome or harmless substitutes 
for more expensive articl es of food so l ong as no fraud 
is practiced, * * *" 

As to whether or not the drink in question, with the label 
"Orange Bl end," woul d be a mi sbrand, the ingredients thereof must 
be considered i n the l ifht of Section 196.140 , above quoted. Sub
sections 1,2 . 3,4 , and 5, t hereof , are all incl usive and cover every 
type of ~isbrand. I f the l abel does not fit into any of those sub
sections , it ca~ot be deemed a misbrand. Subsect ions (5a) and (5b ) 
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of that statute mention certain beverages bearing certain labels that 
are expressly stated not to be misbrands . However, subsections (5a) 
and {5b) are not all inclusive; they do not att empt to cover every 
conceivable drink and label that is not a misbrand. These subsections 
are only provisos to subsection (5). In other words they state 
exceptions to the general rule expressed in subsection {5) . Therefore , 
if a particular drink and label does not come within the provisions 
of subsection (5a) or {5b)••the expressly excepted cases, it does 
not necessarily follow t hat such drink and label does come within 
the prohibition of subsections (1),(2) ,(3 ),{4) or~. Or to state 
it another wa7, even though the drink in question may or may not be a 
true "blend" within the meaning or subsection 5b{a mixture of 11!! 
substances also permissibly ~eluding certain harmless coloring and 
flavoring) it does not necessarily follow that the word "blend" on 
the label thereof, is prohibited by the preceding subsecti ons . While 
technically it may not be a true blend, it nevertheless cannot be 
deemed a misbrand unless the label "blend" .comes within the prohibition 
provisions of the statute, that ia to say, even though it may not be 
a blend in the strict sense of the word, it is not misbranded unless 
t he label is such as "to deceive or mislead the purchaser"{subsection two) 
or unless i .t can be -deemed as a "statement, design or devise, regarding 
the ingredients or the substance contained therein, which statement, 
design or device shall be false or misleading in any particular" 
(subsection five) . These are the tests t o be applied t o the drink in 
question, regardless of what t he strict and technical definition of 
"blend" may be . 

The use of the word "blend" or "blended" followi ng or preeeeding 
the name of the base substance or ingredient, would clearly be mis
leading as applied to a l abel on certain products . For purposes ot 
illustration, take t he case of tobacco . It is commonly understood 
that blended tobacco has reference to a product consisting of two or 
more like substances , that is, two or more types , grades, brands , 
etc.,(such as Turkish and Domestic) tobaccos . Now certainly the 
c onsumer would be misled by a label "blended tobacco" applied to a 
product consisting of only one type of tobacco mixed with a foreign 
and wholly different substance such as straw. Likewise , one might 
expect a mixture of like substances by the l abel "blend" as applied 
t o tea, coffee , whiskey, etc. But what does t he consumer expect 
by the label "orange blend" as applied to a beveraae? Does he 
~ediately think of the strict definition of the word "blend" and 
expect a "mixture of !!!! ·substances not excluding harmless coloring 
and flavoring?" If so what are t he like substances that his mind 
dwells upon? Now certainly the consumer does not expect pure orange 
unmixed with any other i~~dient--let us give htm credit for being 
of average intelligence (and he is probably above aver~e 1f he 
understands the strict, technical defi.nition of "blend") . He, there
f ore , knows that he is not paying the price for pure orange juice 
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and t hat if the drtnk were such, the l abel would proudly announce the 
tact in no unmistakable t erms . e repeat a portion of the above 
quotation from 26 c. J . page 762 and apply it to the drink 1n question 
because we believe it sums up the legislative intent underlying the 
misbrand statute and is a concise wording of the testa s et out in that 
enactment. Is the drtnk in question labeled "Orange Blend" branded 
"in a manner naturallt to mislead the purchaser into a belief t hat it 
i s something it is no .w As a practical matter does not the consumer 
get what he expects--a portion of orange juice mixed with other harm
less ingredients? If he is actually led by the l abel to believe that 
the drink consists of harmless flavoring an.d coloring . (which is 
included 1n the strict statutory definition of "blend") mixed with 
substances like unto orange, what does he expect--a portion of the 
juice of oranges mixed with the flavor of the orange peel together 
wi t h other permi ssible ingredients? Does he expect t he juice from 
California oranges mixed with the juice from Florida oranges together 
with other permissible ingredien~a ? Does he expect the juice from 
bergamot oranges mixed or blended with the juice from mandarin oranges , 
compounded with other permissible ingredients? Does he expect the 
"like substances" to be juices from oranges of different orchards , 
varying types, grades, stages or ripeness, etc . ? Doea he r eally care? 
In r eality , it would seem that the consumer would expect a wholesome 
and unadulterated drink of the flavor of oranges that is satisfying 
to his taste, and we deem t he presumption warr anted that such is what 
he would get . If the consumer, by the word "blend," does expect such 
"like substances" aa mentioned above , possibly the drink in question 
does actually contain them or if it do~an •t, it woul d seem that the 
manufacturer could very easily convert the present drink into an 
orange "blend, " within the strict and technical meaning of that term; 
and after such conversion or addition of a few drops of someth±ng not 
presently co~tained in the drink, what would be accomplished? How 
wouldthl public be benefited! Would the consumer know the diff erence? 
Would there be any diff erent effect upon his health, etc .? 

In concluding that t he particular mixture in question would not 
be misbranded it labeled "Orange Blend," we rely in part on Section 
196. 010(13) 2, RSMo. 1949, where the above stated intention of the 
Legislature is indicated in the following language: 

"2. It an article is alleged to be misbranded because 
the l abeling is misleading, then in determining whether 
the labeling is mialeading, · there shall be t aken into 
account , among other things, not only representations 
made or suggested by statement, word, design, device, 
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We also find support in u.s. v . Sixty-Eight Cases or Syrup. 
(D.C . 111, 1909) 172 Fed. 781 , construing t he provisions of the 
Federal Food, Drug and Cosmetic Act, quoted above , and where it was 
held that syrup consisting of refined cane sugar flavored with an 
extract of maple wood and sold under a label describing it aa 
"Western Reserve Ohio Blended Maple Syrup," was not misbranded, since 
the word "blend" indicated that the article was a mixture and 
imitation. 

A noteworthy ease is u . s . v . Nesbitt Fruit Products , 96 Fed. 2d. 
972, where it was held that the evidence authorized a finding that an 
orange juice preparation containing over 50~ added sugar was not mis
branded, so ns to authorize condemnation and forfeiture, by being 
labeled "orange juice sweetened" as against the contention that such 
label indicated a smaller sugar content . The Court said that the 
natural meaning of "sweetened" contained no implication of any part lc 
ulQ.r ·percentage of sugar . It would seem that such drinks so labeled 
would be as much apt to mislead as "Orange Blend" applied to the 
drink i .n question. 

We deem the label "Ora.nge Blend" would not be as apt to mislead 
the consumer as to the ingredients of the drink in question as much 
so as would the label "Fruit Wild Cherry Compound" used to describe 
a product containing no "fruit wild cherry" nor any added poisonous 
or deleterious ingredients~ and which was held not to be misbranded 
in Weeks v . u.s. 224 Fed . o4, certiorari granted .36 s . ct . 452, 241 
u . s . 664. 60 L. Ed. 1227 and a£firmed 39 s . ct . 219. 245 u. s . 618, 
62 L. Ed. 513. 

On the other hand, an examination of the cases 1n which articles 
were held to be misbranded, will disclose an element of deceit or 
same matter on the label or container apt to actually mislead• which 
does not appear to e~ist in this case. See for instance, u.s . v . 
Ninety-Five Barrels of Vinegar , 265 U.S . 438, 44 s . ct . 529, 68 L. Ed . 
l094J W. B. Wood Mfg. Co. v . U. S.,286 Fed. 84J u. s . v . Two Hundred 
Cases, More or Less , of Canned Salmon, 289 Fed. 157: u. s . v . Seventy
five Boxes of Alleged Pepper, 198 Fed. 9341 U. s . v . Five Cases of 
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Champagne, 205 Fed. 817; U. S. v . Schider , 38 S.Ct . 369, 246 U. S. 
519, 62 L. Ed. 863; Peopl e v . Treichler, 165 N.Y.s. 453, 178 App . Div. 
718; u.s. v . One Hundred and Fifty Oases of Fruit Pudding, 211 Fed. 
360; U. s. v. Ten Barrels of Vinegar, 186 Fed. 399; State v . 
Intoxicating Liquors , 106 Me . 135, 76 A. 268. 

A regulation of the Secretar j of Agriculture requiring canned 
peas prepared from mature, soaked dry peas to bear the legend, "Below 
u. s. Standard. Low Quality But ~ot Illegal . Soaked Dry Peas," was 
held unreasonable in Nolan v . Morgan (C . C.A. Ind. 1934) 69 Fed. 2d. 
471. Cannot the same be said of a denial of an "Orange Blend" label 
on the drink in question or the requirementr ot "Orange Drink. " Is 
not the word "drink" as applied to the present "orange" drink more 
apt to mislead than the word "blend?" 

We cannot say, as a matter of law, that this drink would be 
~sbranded if labeled "Orange Blend;" and as a matter of fact , such 
finding by court or jury seems unlikely . Nor can we conceive of a 
conviction under the statute in question solely on these facts . 

It logically follows that if the label, "Orange Blend" would 
not be in violation of Section 196. 140 , supra, then there rests no 
authority 1n the Division of Health to prohibit it; the power con
ferred upon tho Division to makem1el and regulations is not that 
broad. 

CONCLUSION 

We conclude, therefore , fram the facts presented, t hat the 
words "orange bland" are per.missible on the label of the drink 
in questionJ and that if all other statutes , rules and regulations 
have been complied with, the manufacturer in question, is entitled 
to the license contemplated by Section 196. 370, RSMo. 1949. 

This opinion which I hereby approve, was written by my 
assistant, Mr . James A. Vickrey. 

Yours very truly, 

JOHN M. DALTON 
Attorney General 


